
BEFORE THE IDAHO TRANSPORTATION BOARD

In Re: DENIAL OF ENCROACHMENT ) PERMIT APPLICATION #03-09-18 1
PERMIT APPLICATION, HAWKINS )
COMPANIES COMMERCIAL )
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)
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__________________________________________________________________________ )

This matter involves an application from Petitioner for a variance from the approach

standards of the Idaho Transportation Department (“Department”) in order to obtain three

accesses to State Highway 69. The Petitioner sought a variance for three commercial accesses to

State Highway 69 within the City of Meridian impact area. The Department denied the petition

because it failed to meet the criteria set forth in IDAPA 39.03.400.03(c), 39.42.400.04(a),

39.03.42.08 and 39.03.42.200.08, and because reasonable alternate access is available.

The Petitioner appealed the denial. The Department appointed John Magel as a hearing

officer, and a hearing was held on December 17 and 18, 2009. Mr. Magel issued his

Recommended Findings of Hearing Officer on February 12, 2010, and Supplemental

Recommended Findings of Hearing Officer on February 16, 2010, in which he reversed the

Department’s denial of the requested variance. In response to the Department’s motion to

reconsider, Mr. Magel issued a Memorandum Opinion and Order on Motion for Reconsideration

on April 26, 2010, in which he upheld the denial and recommended that I uphold the denial of

the variance.
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As Director of the Department, I now have jurisdiction over this matter pursuant to I.C. §

67-5245. Neither party has filed any exceptions to the Recommended Order and the time for

doing so has expired.

Mr. Magel found, among other things, that the grant of a variance to construct the three

approaches would violate I.C. § 49-202(23) prohibiting the use of a controlled access highway

by any traffic found to be incompatible with the normal and safe movement of traffic; would

violate IDAPA 39.03.42.03c approach spacing on a Type IV access control highway; the

southernmost approach would violate IDAPA 39.03.42.400.04a which requires approaches to be

located as far as practical from intersections in order to allow for safe vehicle movement; and

would violate IDAPA 39.03.42.300.07 which requires approaches to be located where they do

not create undue interference with or hazards to the free movement of normal highway traffic.

As found by Mr. Magel, the failure to comply with those requirements is sufficient cause for the

Department to deny the variance application.

In reviewing the record, I find that substantial evidence exists to support the findings of

fact made by Mr. Magel. His findings of fact are not clearly erroneous or unsupported in the

record. Therefore, I adopt the findings of fact of Mr. Magel as set forth in his Memorandum

Opinion and Order on Motion for Reconsideration dated April 26, 2010, and incorporate his

findings of fact as if set forth verbatim herein. I also adopt and incorporate herein Mr. Magel’s

conclusions of law as set forth in his Memorandum Opinion and Order on Motion for

Reconsideration on April 26, 2010. I therefore accept his recommendation that the petition for a

variance by denied.

NOW THEREFORE, IT IS HEREBY ORDERED that Petitioner’s application for a

variance is denied. This is a final order and is the final administrative action of the Idaho
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Transportation Department pursuant to I.C. § 67-5271. Any party to this proceeding has the

right to judicial review of this Final Order in district court pursuant to I.C. § 67-5270.

DATED this ____ day of June, 2010.

~<
BRIAN W. NESS
Director

CERTIFICATE OF SERVICE
1~

I hereby certify that on this 2_I ‘hay of June, 2010, I caused to be served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:

E Don Copple V’U.S. MAIL
Davison, Copple, Copple & Copple ____HAND DELIVERED
P.O. Box 1583 ___QVERNIGHT MAIL
Boise, Idaho 83701 VtAX (208) 386-9428

Pik~a’au ~o.
STEPI-IANIE L. WRIGHT
Legal Assistant

DIRECTOR’S FINAL ORDER -3



WorkCentre 7345
Transmission Report
43 ID Date/Tirne:O6/21/2O10;02: 12PM

Page:1 (Last Page)

Loca Name
Logo

Document has been sent.

Document Size 8.5 11 S

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWRENCE 0. WASDEN

FAX TRANSMItTAl. COVER SHEET

DATE: 1tW1E21,2010

TO: EDONCOPPLE
DAVISON COPPLE COPPLE & COPPLE

FAX: (208) 386-9428

FROM,•. STEPHANIE L WRIGHT
LEGAL SEC11ON

RE: HAWKINS V STATE

Directors Final Oxder

NUMBER OF PAGES (INCLLJDIN COVER SHEET): 4

ORIGINAl TO FOLLOW BY lix
JLU.S. POSTAL SERVICE

CER11HED MAIL
_HAND DELIVERY
__ORIGINAL Will. NOT FOLLOW

If~.a havedifficulty receiving this fax. please
Stephanie Wright
Legal Section
Telephone: (208) 334.8119
Fax: (208) 334-4498

The nfomaalion contained in this facsimile message may be allonicy privileged and confideistial
information intended only o, the use of the individual or entity named above. Iryon have
received this eornnmsnie.lion in easer, please nod~, at by telephone lot return of the original
docutnenia to us. Thank you.

Caaiu.n.a * Abaatn Lie maw... ‘dab. T....ceetu. aq.es.vt
Pa Sun stat.! .‘ojInnn4Ixt: t-t un Intl tfl•ltI5 ‘Ax OntI natAlit

Lnw~.s3ip tar aanaann. e&in.lddtnnflal.nxt

Total Pageg Scanned: 4 Total Pages Sent : 4

No. Doc. Remote Station Start T im~ Durat on Pages Mode Contentg Statug

1 6064 Davison—C000le 6—21: 2:12PM 1m27s 4/ 4 SCM CR

Note:
RE: Resend MB: Send to Mai lbo>< BC: Broadcast MP: Multi Polling RV: Remote Service
PS: Polling RB: Relay Broadcast RS: Relay Send BF: Box Pa,s Forward CR: Completed
SA: Send Again EN: Engaged AS: Auto Send TM: Terminated


	Directors Final Order  06-21-10
	img-621141509-0001.pdf

